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July 17, 2017
[Redacted] and [Redacted]
Driver's License Administration

Virginia Department of Motor Vehicles

2300 West Broad Street

Richmond, Virginia  23269

Re:
David Alan Carmichael March 15, 2017 Application For Virginia Driver's License & response to DMV Denial of Application and Request
Dear [Redacted] and [Redacted], 
Herein is my reply to your April 6, 2017 denial of my March 15, 2017 application for a Virginia Driver's license conditioned upon my not being identified in your records with a Social Security Number on the basis of religious prohibition (objection).

Virginia must change their practice of denying my request and application for a driver's license where I am not identified in their record with a Social Security Number.  This is a last attempt of a political administrative correction rather than me having to press this to a 'correctly complained' case in a U.S. District Court.  I write this response to your denial of my application as a necessary step for administrative correction, or alternatively through an action for relief, remedy and restitution.  
This treatise exposes your obligation to apply Code of Virginia §57-2.02; Virginia Constitution, Article I, Section 16; the United States Code 42 USC §2000bb, et seq., and the First Amendment to the United States Constitution as the legal basis for your approval of my request.  The treatise  also warns you.  People violate law.  In doing so, they place themselves at risk for temporal punishment or payment of damages, etc.  A civil action for deprivation of rights on the basis of United States Code 42 USC §1983, is an example.  Punitive actions such as that ultimately motivate people to not use the power of the government to impose upon rights.  It is one option that I have to reserve as a means necessary to motivate people to exercise their just powers to secure rights for which governments are instituted to protect.  

The Virginia legislature's Va. Code §57-2.02 ought to be sufficient for the DMV to allow the 'identity' that I request be applied to me, in their driver's records related to me.  The DMV stonewalling and flagrant refusal to apply law protecting religion in my situation is inexcusable. 
Wherefore, I cannot accept your rejection and denial of my application letter of March 15, 2017.  I urge you to uphold the Constitution of the United States and the Constitution of Virginia.  If you are not the person who has the ministerial duty to rightly apply the law as it applies to my request, and approve it, you have the ministerial duty to inform me who that person is.  Does the "buck stop" with you?  If not, with whom does the buck stop?  Who is it within your chain-of-command that has the power to apply equity or is known to have exercised such power to make identity accommodations in the Virginia driver's license administration of records?
Herein below, I expound on the "legal basis" for which my request for accommodation on the basis of religion ought to be approved, and ought not to be denied.

Contrary To Virginia and United States Law, Virginia Is Applying Employment Div. v. Smith as The Basis of Its Denying My Request For Religious Accommodation

The Virginia DMV is wrongly applying the U.S. Supreme Court rule of Employment Div. v. Smith, 494 U.S. 872, 878-79, 881 (1990) to this case when they have cited a Virginia case, Tran v. Gwinn as 'color of law' in their denial of my request for religious accommodation; e.g.: 

“[A] generally applicable law that is neutral as to religion does not violate the First Amendment, even if it incidentally burdens a religious practice.”  Thanh Van Tran v. Gwinn, 262 Va. 572, 579 (2001) (citing Employment Div. v. Smith, 494 U.S. 872, 878-79, 881 (1990).  

As far as the applicability of a facially neutral law, generally applicable to citizens of Virginia - the Commonwealth and the United States legislatures have declared policy that rejects the Smith rule as being an excuse to deny individualized exceptions to general laws for the sake of protecting religion.  Virginia amended the Act for Religious Freedom, Va. Code 57-2.02; and the United States enacted the Religious Freedom Restoration Act (RFRA), 42 ​USC §2000bb, et seq.:

“B. No government entity shall substantially burden a person's free exercise of religion even if the burden results from a rule of general applicability unless it demonstrates that application of the burden to the person is 


(i) essential to further a compelling governmental interest and 


(ii) the least restrictive means of furthering that compelling governmental interest.” 
Acts of the General Assembly of Virginia, 2007, Chapter 889 (Va. Code 57-2.02)
"(a) In general - Government shall not substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability, except as provided in subsection (b).
 (b) Exception - Government may substantially burden a person’s exercise of religion only if it demonstrates that application of the burden to the person— 

(1) is in furtherance of a compelling governmental interest; and

(2) is the least restrictive means of furthering that compelling governmental interest."   

42 USC 2000bb-1; United States Public Law 103-141, §3, Nov. 16, 1993, 107 Stat. 1488; 
The United States Supreme Court, since the enacting of the RFRA, has consistently declared that an individual person's beliefs and acts of Religion are to be protected from government according to the 'pre-Smith' standards enacted by the Virginia and United States legislatures.  The standard of scrutiny demanded by the Federally applicable RFRA 42 USC 2000bb, et. seq., and Virginia's Act for Religious Freedom at Va. Code §57-2.02 demand that the Virginia DMV go well beyond merely quoting 42 USC §666 and Va. Code 46.2-323 as the governmental interest.
"(a) RFRA and its strict scrutiny test contemplate an inquiry more focused than the Government’s categorical approach. RFRA requires the Government to demonstrate that the compelling interest test is satisfied through application of the challenged law “to the person” — the particular claimant whose sincere exercise of religion is being substantially burdened. 42 U. S. C. §2000bb–1(b). Section 2000bb(b)(1) expressly adopted the compelling interest test of Sherbert v. Verner, 374 U. S. 398, and Wisconsin v. Yoder, 406 U. S. 205.  There, the Court looked beyond broadly formulated interests justifying the general applicability of government mandates, scrutinized the asserted harms, and granted specific exemptions to particular religious claimants. Id., at 213, 221, 236; Sherbert, supra, at 410. Outside the Free Exercise area as well, the Court has noted that “[c]ontext matters” in applying the compelling interest test, Grutter v. Bollinger, 539 U. S. 306, 327, and has emphasized that strict scrutiny’s fundamental purpose is to take “relevant differences” into account, Adarand Constructors, Inc. v. Peńa, 515 U. S. 200, 228. Pp. 9–10."  Gonzales v. O Centro Espírita Beneficente União do Vegetal 546 U.S. 418 (2006)

Never in the many dozens of written communications that I've had with the Virginia DMV, the Transportation Secretary, Attorney General, or Governor has anybody ever cited any "interest" except in fulfilling the form of 42 USC §666 & Va. Code §46.2-323.  By the lack of a suggestion of a tangible interest or any evidence thereof, I doubt the government can actually show a beneficial interest to me as a person, or even a legitimate interest, let alone demonstrate a compelling interest of that required by the Virginia and United States statutes that protect religion.  The U.S. Supreme Court in Bowen v. Roy determined that even the use of the SSN by the Social Security Administration does not rise to the level of a "compelling" interest.
Not only that, the United States Department of Health and Human Services and Virginia have shown that 42 USC §666(a)(13) suffers no injury when a natural person obtains a Virginia driver's license without being identified with a SSN.  Therefore, there is clearly a less restrictive means available and applicable to the DMV's interest in fulfilling the form directed by 42 USC §666(a)(13) and Va. Code 46.2-323.  The Social Security Commissioner, David Gray Ross, Office of Child Support Enforcement's formal opinion PIQ-99-05 states:
"We interpret the statutory language in section 466(a)(13) [encoded at U.S. Code, 42 USC §666(a)(13)] of the Act to require that States have procedures which require an individual to  furnish any social security number that he or she may have.  Section [666] of the Act does not require that an individual have a social security number as a condition of receiving a license, etc.  We would advise States to require persons who wish to apply for a license who do not have social security numbers to submit a sworn affidavit, under penalty of perjury, along with their application stating that they do not have a social security number." (Emphasis added)
In a few recent letters from the DMV, you refer to the recent Michigan State case that referenced 93 ALR §1, saying “virtually every jurisdiction that has addressed a claim that furnishing one’s social security number violates religious free exercise rights has rejected the argument.”  It is certainly true that 'virtually' every (not actually every) case since Bowen v. Roy, 476 U.S 693 (1986), has ruled against the person who cannot associate with the SSN by obligation of religion.  The Bowen v. Roy decision has been taken way out of context and wrongly applied on a grand scale, starting with Employment Div. v. Smith.  The Bowen v. Roy court catastrophically redefined the standard of scrutiny when a government burdens a practice of religion in violation of the First Amendment’s Free Exercise clause.  Prior to the Bowen v. Roy  "legitimate interest...reasonable means" rational basis test, the person whose religion was burdened by identification with the SSN prevailed.  See Calahan v. Woods, 658 F. 2d 679 (1981); Stevens v. Berger, 428 F. Supp. 896 (1977) relying upon Sherbert v. Verner, 374 U.S. 397 (1962) and Thomas v. Review Bd., Ind. Empl. Sec. Div, 450 U.S. 707 (1980).  Even after the egregious Bowen v. Roy novelty, a Federal Court of Appeals ruled in favor of the person whose religion was substantially burdened by the demand for a SSN in order to apply for a driver’s license.  Leahy v. District of Columbia, 833 F.2d 1046 (D.C.Cir. 1987)  The Leahy Court upheld the laws protecting religion for a man that could not identify himself with an SSN in order to obtain a driver’s license.  The Leahy Court overturned a Federal District Court ruling that relied upon Bowen v. Roy. Circuit Judge Ruth Bader Ginsberg said, 
“Apparently because of the fragmented character of the Supreme Court's disposition in Roy, the district court took that case to have limited the application of Sherbert and Thomas and to have announced a less rigorous standard of scrutiny ("reasonable means of promoting a legitimate public interest") under which Leahy's claim would fail. This standard, proposed by Chief Justice Burger in a portion of his Roy opinion joined by only two other Justices (Justices Powell and Rehnquist), 106 S.Ct. at 2149, 2153-58, was expressly rejected by five Justices. See 106 S.Ct. 2158-60 (Blackmun, J.), 2164-69 (O'Connor, J., joined by Brennan, J., and Marshall, J.), 2169 (White, J.).5 As the Court restated with unmistakable clarity in Hobbie v. Unemployment Appeals Comm'n of Florida, --- U.S. ----, 107 S.Ct. 1046, 1049-50, 94 L.Ed.2d 190 (1987), the compelling state interest test of Sherbert and Thomas continues to define the Supreme Court's free exercise clause jurisprudence. "" Leahy v. District of Columbia, 833 F.2d 1046, 1052 (D.C.Cir. 1987)

Each of those other cases cited in the Michigan case, using the Smith & Roy standard, are contrary to the jurisprudence of the federal courts of Leahy, Callahan, & Stevens.  Yet Leahy, Callahan, & Stevens are consistent with the U.S. Supreme Court's post RFRA declarations applying the standard of Sherbert v. Verner.  The Michigan Court's obvious departure from the RFRA's "demonstrate" and "to the person" standard, failure to rightly apply the "least restrictive means" to the person rather than the government, and wantonly relying upon its own speculation rather than any substantive evidence, was a gross departure from due process.  The decisions of that court and others that deny property and liberty rights unless a person forsake religion and embrace the SSA's identification number, abandon the rightful application of the RFRA and Sherbert v. Verner standard, and are misguided dictum rather than evidence of law. 

Even though that Bowen v. Roy Court lowered the standard of scrutiny for religious objections to identification with a SSN to a rational basis test, the Bowen v. Roy Court admitted that use of the SSN as a convenient record identification number could not justify the trumping of freedom of religion under the prior Sherbert & Thomas strict-scrutiny standard.  The Roy Court found that not even the Social Security Administration's use of their own number rose to the level of a "compelling" interest but was merely a "legitimate and important public interest."

"CHIEF JUSTICE BURGER, joined by JUSTICE POWELL and JUSTICE REHNQUIST, concluded in Part III that the statutory requirement that applicants provide a Social Security number as a condition of eligibility for the benefits in question does not violate the Free Exercise Clause. That requirement is facially neutral in religious terms, applies to all applicants for the benefits involved, and clearly promotes a legitimate and important public interest. Preventing fraud in these benefit programs is an important goal, and the Social Security number requirement is a reasonable means of promoting that goal. Government regulation that indirectly and incidentally calls for a choice between securing a governmental benefit and adherence to religious beliefs is wholly different from governmental action or legislation that criminalizes religiously inspired activity or compels conduct that some find objectionable for religious reasons. Pp. 476 U. S. 701-712. Bowen v. Roy, 476 U.S. 693, 694 (1986)  (Emphasis added)
The government intrusion upon religion in my case is weightier than the subjects' in Bowen v. Roy and begs protection for me even under the lighter 'rational basis' standard applied by the Bowen v. Roy Court.  The DMV demanding that I make an SSN (separate agency's and jurisdiction's number) an element of my identity contrary to the demands of religion, or forsake the use of the automobile property that I vitally need in my life, business and Christian ministry, interferes with not merely a "benefit program."  Unlike social welfare benefits, ours is not a case where the benefit sought is some voluntary government handout of a government created activity.  In Virginia, the use of the automobile as the common conveyance of the day is an ordinary or common right, and not a mere privilege. 
“The right of a citizen to travel upon the public highways and to transport his property thereon in the ordinary course of life and business is a common right which he has under his right to enjoy life and liberty, to acquire and possess property, and to pursue happiness and safety.  It includes the right in so doing to use the ordinary and usual conveyances of the day; and under the existing modes of travel includes the right to drive a horse-drawn carriage or wagon thereon, or to operate an automobile thereon, for the usual and ordinary purposes of life and business.  It is not a mere privilege, like the privilege of moving a house in the street, operating a business stand in the street, or transporting persons or property for hire along the street, which a city may permit or prohibit at will.”  Thompson v. Smith, 155 Va. 367 (1930)
According to the U.S. Supreme Court in Sherbert v. Verner, "context matters."  The ordinary, reasonable, and safe use of an automobile itself is not a government benefit.  Making it a crime to use the automobile in the ordinary course of life, business and Christian ministry unless one obtains a driver’s license does not convert the use of automobile property, and the property right of the use of the automobile into a government benefit.  It is a common right that has merely been regulated.  The Thompson Court indicated that licensing the use of an automobile was not on par with other activities that government may prohibit arbitrarily.  The Thompson Court said:

“the granting, refusing, and revoking of licenses or permits to sell intoxicating liquors, or to do other things which because of their character are, or tend to be, injurious, as for instance keeping a gambling house or a bawdy-house, or operating a junk or pawn shop… .. But this doctrine has no application to permits issued for the purpose of regulating the exercise of the common right to operate a private automobile on the streets of a city, in the usual and ordinary way, to transport the driver’s person and property.”  Thompson v. Smith, 155 Va. 367, 378-379

Not only is there no "compelling interest" especially provable to "the person," there is a less restrictive means currently in practice. 

Even after the misadventure of Bowen v. Roy, the Court in Leahy v. District of Columbia stated that the government failed to “demonstrate” that “…requiring a religious objector to provide his social security number in order to obtain a driver’s license is the least restrictive means of achieving the concededly vital public safety objective at stake.”  Circuit Judge Ruth Bader Ginsberg noted by way of footnote, “Leahy observed that accommodation of his objection would not require the District to establish new procedures, for the city already had in place an alternate system of numbers, used for issuing diplomatic driver’s licenses (Citing Brief for Appellant Leahy).”  
Your statement in your letter is consistent with Leahy's testament about Washington D.C.'s DMV.  In line with the Social Security Administration's advice in their PIQ-99-05, the Virginia DMV has a system in place that accommodates maintaining driver's license records without any identification with a SSN.  You said:

"While DMV was able to issue your son a driver's license through the process you cite, neither your own circumstances nor state or federal law have changed to open that process up to you."  DMV ltr., Sharon K. Brown for M.N. Ford, 6 Apr 2017
Your statement is one testament that Virginia's statute Va. Code §46.2-323 and the United States statute 42 USC §666(a)(13) allow for the accommodation of not requiring a person's identity be linked with a SSN to get a driver's license if the person has successfully evaded the SSA's attaching the person's name information to the SSA records.  You, and the SSA, allow for accommodation for a technicality but exclude accommodation for religion.  That staunch and systemic rejection of an accommodation for religion demonstrate hostility to religion; stands in direct opposition to Virginia and United States positive law protecting religion, Va. Code §57-2.02 and 42 USC 2000bb, et seq.; and stands in opposition to the self-executing fundamental law of Virginia Constitution, Article I, §16 and the First Amendment to the United States Constitution.  The Bowen v. Roy Court said,"

““The “good cause” standard created a mechanism for individualized exemptions.  If a state creates such a mechanism, its refusal to extend an exemption to an instance of religious hardship suggests a discriminatory intent.  Thus, as was urged in Thomas, to consider a religiously motivated resignation to be “without good cause” tends to exhibit hostility, not neutrality, towards religion.””  Bowen v. Roy, 476 U.S. 693, 694 (1986)  (Emphasis added)
The Bowen v. Roy Court vacated the religious accommodation injunction ordered by the lower Court and the Bowen v. Roy Court justified it expressly by saying that the Court was going against the standards declared in Sherbert & Thomas.  

"The Government should not be put to the strict test applied by the District Court; that standard required the Government to justify enforcement of the use of Social Security number requirement as the least restrictive means of accomplishing a compelling state interest." Bowen v. Roy, 476 U.S. 693, 707 (1986)
Therefore, the Bowen v. Roy decision is against the rightful standard demanded by the Virginia Legislature in Va. Code §57-2.02.  In the Bowen v. Roy case, the lower Court had granted a religious accommodation to Roy on the basis of the standard that has been instituted as policy by the Virginia Legislature in Va. Code §57-2.02.  That Court did so even though it is a welfare benefit program account number being used for welfare benefit account records.  That decision was in keeping with the decisions of Callahan v. Woods, and Stevens v. Burger.  
As I have read the Bowen v. Roy decision, and listened to the oral argument, it is clear to me that the stance of the DMV is tracking the precepts of that decision and using the Bowen v. Roy rule as the basis of its conduct.  The DMV is wantonly ignoring the Virginia and United States positive law that was enacted particularly to reverse the Bowen v. Roy perspective.  Yet, even if the DMV can't bring itself to abandon their grip on Bowen v. Roy, that case continues to indict their behavior. 
"However, while we do not believe that no government compulsion is involved, we cannot ignore the reality that denial of such benefits by a uniformly applicable statute neutral on its face is of a wholly different, less intrusive nature than affirmative compulsion or prohibition, by threat of penal sanctions, for conduct that has religious implications. Bowen v. Roy, 476 U.S. 693, 704 (1986)

The Roy Court explained that its case was wholly different from mine since there was not the government compulsion like that which is in my case.  Applying for the SSA benefit is wholly different from applying for a driver's license.  The driver's license has with it a compulsion to obtain the license to use my automobile property on the public easements, or I will be fined and jailed. 
"We conclude then that government regulation that indirectly and incidentally calls for a choice between securing a governmental benefit and adherence to religious beliefs is wholly different from governmental action or legislation that criminalizes religiously inspired activity or inescapably compels conduct that some find objectionable for religious reasons.  Although the denial of government benefits over religious objection can raise serious Free Exercise problems, these two very different forms of government action are not governed by the same constitutional standard. A governmental burden on religious liberty is not insulated from review simply because it is indirect, Thomas v. Review Board of Indiana Employment Security Div., 450 U. S. 707, 450 U. S. 717-718 (1981) (citing Sherbert v. Verner, 374 U.S. at 374 U. S. 404); Bowen v. Roy, 476 U.S. 693, 707 (1986) (Emphasis added)
The Cases in 2009 and 2014 Do Not Support The DMV Denial Response

In your denial letter, you said that the "dispositions of your suits against the Commonwealth on this matter in 2009 and 2013-2014 further support this response."  Neither of those cases support the DMV denial response.  The U.S. Court in 2014 denied my RFRA case saying that I did not use word "substantial" in the text of my complaint, and therefore I lacked standing under 42 USC §2000bb.  Its judgment there was without prejudice and the action can be brought again.  In the case in 2009, notwithstanding that Judge Margaret Spencer refused to allow me to submit evidence of Federal Cases and statutes from other states, she ruled against my case on the basis of a Michigan finding submitted on a motion made by the Assistant Attorney General in an ex parte hearing to which I was not invited.  The continued damage to my life situation due to not having a driver's license kept me from being able to press the matter in a timely way to the Virginia Court of Appeals.  In both instances, my lack of success on this matter is not due to a lack of support in law, but due to the juggernaut of the so-far merciless bureaucratic opposition.  
The Number DMV Has On Record Is Not (Mine)
In your letter of April 6th, you said, "DMV is mandated by state a federal law to require a driver's license applicant, who has been issued a social security number, to provide that number on the application."  The DMV has a number which is identified as a SSN with which they are trying to identify me erroneously.  The DMV cancelled my driver's license in 2002 on the basis that the number they identify as a SSN in their records was in error or fraudulent.

Though the DMV states that they are mandated by state and federal law with regard to the SSN, they ignore the "mandate" of state and federal law to not impose upon religion, and to make an exception where there is a means for accommodation.
“The state cannot grant a privilege subject to agreement that grantee will surrender a constitutional right even though state has unqualified power to withhold grant altogether.”  City of Alexandria v. Texas Co., 1 S.E.2d 296, 172 Va. 209  
Religion prohibits me from identifying with a SSN.  Religion is a constitutionally protected right.  Which mandate has greater precedence; form driven administrative convenience or the duty of government to protect God-given rights?  
Summary

Anticipating moral deficiency of those magistrates in whom discretion might lie, "אַנְשֵׁי־רָע לֹא־יָבִינוּ מִשְׁפָּט" evil men understand not judgment (Proverb 28:5), the founders of the Virginia commonwealth government enacted Article I, section 16 of the Virginia Constitution, to positively declare the law and to direct the actions of those magistrates.  This passage in the Virginia Constitution, Bill of Rights, is a self-executing mandate to exercise equity when the execution of a municipal act would injure me for executing my absolute right and duty of religion: 

“That religion or the duty which we owe to our Creator, and the manner of discharging it, can be directed only by reason and conviction, not by force or violence; and, therefore, all men are equally entitled to the free exercise of religion, according to the dictates of conscience; and that it is the mutual duty of all to practice Christian forbearance, love, and charity towards each other. No man shall be compelled to frequent or support any religious worship, place, or ministry whatsoever, nor shall be enforced, restrained, molested, or burthened in his body or goods, nor shall otherwise suffer on account of his religious opinions or belief; but all men shall be free to profess and by argument to maintain their opinions in matters of religion, and the same shall in nowise diminish, enlarge, or affect their civil capacities. And the General Assembly shall not prescribe any religious test whatever, or confer any peculiar privileges or advantages on any sect or denomination,…” Va. Constitution, Article I, Section 16 (Emphasis added)
Just as it is unlawful if a statute said Rosa Parks must forsake Christ and identity as a Satanist or she is forced to sit in the back of the bus, it is unlawful for Virginia tell me I must do so.  In my case with the DMV, I'm being told I can't even ride the bus without going to jail.  If I, a non-lawyer, can understand these principles, it is inexcusable for a person trained in law to ignore these precepts.  But for systemic hostility toward religion rather than neutrality, my requests would be accommodated. You have a constitutional duty to protect religion.  Government has a compelling interest to protect my acting according to religion when it does not injure anyone.
Accommodate my request within thirty days according to my application, accompanying letter, and payment of thirty-two dollars for fees that I submitted March 15, 2017.  If there is someone superior to you who is directing your conduct prohibiting you from obeying the laws protecting religion cited above, provide to me their name and contact information.  
Sincerely and respectfully yours,
David Alan Carmichael

DAC/slf

Encl:
1)
DMV letter, [Redacted] for [Redacted], 6 Apr 2017
cc:
Whom it may concern
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